United States Court of Appeals 


for the Second Circuit 


APPELLANT’S 
REPLY BRIEF 


| 
UNITED STATES COURT OF APPEALS 


be argued by 
FOR THE SECOND CIRCUIT ‘HEN WHITE OBERMAN 


HARRY LEVINE BE 
and MARI-ANN CANIs 


79 


DEC 10 1976 


A. bane rusan, OS a 
\ 


UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


AMERICA 


Appellee 


> 


Docket No. 76-1404 


Government 


2 


the jury that appellant had never been indicted or convicted of the 


alleged similar criminal acts by failing to except to the judge's 


cnarge. 


is specious because i 


bjection, or re- 


-asonable 


3 7 
erendant 


number of de- 


fense cout 


Each time i 


in Barth's testi 


ie addressed to arguments of the defendants.* 


trial when the continuance arguments were 


behalf of all the defendants, 


to contend that the trial court's 
n was error. 


——) on = - 
iS Triction 


supra, rationale. 


Additionally, in United States v. Rodriguez, 465 F.2d 5 


(2d Cir. 1972) the same waiver argument made by the Government in 
>, > >, 


this case was rejected by this Court. In Rodriguez, defense counsel 
moved to dismiss on the ground of lack of venue and argued the venue 
issue in other contexts during fal did not request a jury in- 


struction or except to the charge given 021 venu This Court held 


defense position” 
cient objection 
trial court 
F.2d at 8-9. 
Rodriguez, 
reque below 


indicted or convicted 


to by Isaac Pollok (set out in full 


stated “with a reasonable degree of specificit 
request, and it 
"f. lly aware of 


quest was made. 


2. Answering The Government's Argument Concerning The 


The Request For A Continuance. 


The Government takes the simplistic position tha 


counsel were or should have Deen 


from Barth 
he purchased the diamond/prior to trial, the trial court 
t 


claimed 


properly denied the requested five-day continvance to obtain Barth's 


tion. Not only is this not a basis and of itself an 


ithout regard f the materiality 


wil tee 


a continuance, but the argumen 


, y . ‘ , 
how and \ the n f Barth's 


“hoy y- ant 
there was any 


2ould assum 


is rae Tie 
rorical promise to 


mate cr - 
imate owner 


+ 


noc 


ler's owner 


testify. Only then did it be 2 apparer hat the Government had 
not substantiated or even investigate -he facts it relied 
on to establis! hler's lecitimate ownership of the diamond. 
the issue jelled, counsel took all reason steps to secure 
te 

The Government's argument that defense counsel should 


1ave had the precognizance to know, befor rial, that the Govern- 


through Barth, puts a 
2rnment itself assumed 


= moan t<« } 
arguments | 


reaso 


Fore 


spectfully submitted, 


GRETCI 


vil 


{EN WHITE OBERMAN 
r 


Attorney for Appellant 


rbert Kaminsky 
277 Broadway 
New York, New York 10007 
Tel.: (212) 267-7637 


few York, New York 


December 9, 1976 


